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CHAPTER:
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Leonard M. Shulman - Bar No. 126349

Melissa Davis Lowe, Bar No. 245521

SHULMAN HODGES & BASTIAN LLP

8105 Irvine Center Drive, Suite 600

Irvine, CA 92618

949-340-3400

949-340-3401

lshulman@shbllp.com; mlowe@shbllp.com

x Lynda T. Bui,  Chapter 7 Trustee

Riverside Division

DAN LOUIS BERNSTEIN AND PATRICIA 
AILEEN BERNSTEIN

6:12-bk-31622-WJ

7

September 2, 2014 10:30 am

Courtroom 304, 3420 Twelfth Street, Riverside CA  92501

x August 19, 2014

The real property located at 41554 Stonebridge, Big 

Bear, California.

See attached Sale Motion

$481,000 subject to the Bidding Procedures
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See attached Sale Motion

Date: September 2, 2014

Time: 10:30 a.m.  

Place: Courtroom 304

United States Bankruptcy Court

3420 Twelfth Street, Riverside, CA 92501

Melissa Davis Lowe, Esq.

SHULMAN HODGES & BASTIAN, LLP

8105 Irvine Center Drive, Suite 600

Irvine, CA  92618

949-340-3400

949-340-3000 FAX

mlowe@shbllp.com

8/12/2014
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Attorneys for Lynda T. Bui,  Chapter 7 Trustee 
 
 
 
 

UNITED STATES BANKRUPTCY COURT 
 

CENTRAL DISTRICT OF CALIFORNIA, RIVERSIDE DIVISION 
 
 
 

In re  
 
DAN LOUIS BERNSTEIN AND 
PATRICIA AILEEN BERNSTEIN, 
 
                                             Debtors. 
 
 

Case No.  6:12-bk-31622-WJ 
 
Chapter 7 
 
CHAPTER 7 TRUSTEE’S MOTION FOR ORDER: 
 

(1) APPROVING THE SALE OF REAL 
PROPERTY OF THE ESTATE FREE AND 
CLEAR OF LIENS PURSUANT TO 
BANKRUPTCY CODE §§ 363(b)(1) AND (f) 
AND SUBJECT TO OVERBIDS, COMBINED 
WITH NOTICE OF BIDDING PROCEDURES 
AND REQUEST FOR APPROVAL OF THE 
BIDDING PROCEDURES UTILIZED; 

(2) APPROVING PAYMENT OF REAL ESTATE 
COMMISSION;  

(3) APPROVING EMPLOYMENT OF JACK 
POPE AND PAY COMPENSATION TO JACK 
POPE;  

(4) APPROVING PAYMENT FOR 
REIMBURSEMENT OF OUT OF POCKET 
EXPENSES; AND 

(5) GRANTING RELATED RELIEF; 
 

MEMORANDUM OF POINTS AND 
AUTHORITIES; DECLARATIONS OF LYNDA T. 
BUI AND JACK POPE IN SUPPORT THREOF 
 
[Real Property located at 41554 Stonebridge, Big 
Bear, CA ] 
 
Hearing 
Date: September 2, 2014 
Time: 10:30 a.m.   
Place: Courtroom 304 
 3420 Twelfth Street, Riverside, CA 92501 
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TO THE HONORABLE WAYNE JOHNSON, UNITED STATES BANKRUPTCY 

JUDGE, THE OFFICE OF THE UNITED STATES TRUSTEE, THE DEBTOR AND ALL 

INTERESTED PARTIES AND THEIR COUNSEL OF RECORD: 

I. INTRODUCTION 

Lynda T. Bui, the Chapter 7 trustee (“Trustee”) for the bankruptcy estate (“Estate”) of 

Dan Louis Bernstein and Patricia Aileen Bernstein (“Debtors”), brings this Motion for Order: (1) 

Approving the Sale of Real Property of the Estate Free and Clear of Certain Liens Pursuant to 

Bankruptcy Code §§ 363(b)(1) and (f) and Subject to Overbids, Combined With Notice of 

Bidding Procedures and Request for Approval of the Bidding Procedures Utilized; (2) Approving 

Payment of Real Estate Commission; (3) Approving Employment of Jack Pope and Pay 

Compensation to Jack Pope; (4) Approving Payment for Reimbursement of out of Pocket 

Expenses; and (5) Granting Related Relief (“Sale Motion”). 

The real property located at 41554 Stonebridge, Big Bear, California (“Property”) is a 

single family residence with three bedrooms, two bathrooms, and 1,753 square feet of area and 

includes the exclusive right to a boat slip on Big Bear Lake.  The Trustee has received an offer to 

purchase the Property for $481,000, subject to overbids.  The Trustee received four offers for the 

Property and this represents the best offer that the Estate has received thus far for the Property.  

After payment of all liens, costs of sale and taxes (including potential capital gains taxes to be 

paid), the Trustee expects to net at least $80,000 for the Estate.  Further, in the event the 

purchase price is increased by a successful overbid, the Estate will receive additional proceeds 

and provide a greater distribution to creditors.   

Therefore, the Trustee believes that good cause exists to grant the Sale Motion so the 

Trustee does not lose this favorable business opportunity. 

II. RELEVANT FACTS 

A. Case Commencement. 

On September 19, 2012, the Debtors filed a voluntary petition under Chapter 7 of the 

Bankruptcy Code.   

/// 
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Lynda T. Bui is the duly appointed, qualified and acting Chapter 7 trustee in the Debtors’ 

bankruptcy case.    

B. The Property to be Sold. 

Among the assets of the Estate is the Property which is legally described as follows:1 
 

THE LAND REFERRED TO HEREIN BELOW IS SITUATED 
IN THE CITY OF BIG BEAR LAKE, COUNTY OF SAN 
BERNARDINO, STATE OF CALIFORNIA, AND IS 
DESCRIBED AS FOLLOWS:  
 
LOT 40 OF TRACT NO. 13966-1, IN THE CITY OF BIG BEAR 
LAKE, COUNTY OF SAN BERNARDINO, STATE OF 
CALIFORNIA, AS PER PLAT RECORDED IN BOOK 249, 
PAGES 50-55, INCLUSIVE OF MAPS, IN THE OFFICE OF 
THE COUNTY RECORDER OF SAID COUNTY. 
 
APN 0309-351-18-0-000 

 

The Property has a dock and boat slip, Slip No. 22, on Big Bear Lake.  The homeowners’ 

association related to the Property, Eagle Point Estates Homeowners Association (“HOA”) owns 

the docks but the Property has an exclusive right to use the slip.   

On May 6, 2014, the Trustee filed her Motion (docket number 131) for a Court order 

authorizing the employment of Richard A. Halderman, Jr. as real estate broker (“Broker”) to 

assist the Trustee in the marketing and sale of the Property.  No objection to the proposed 

employment of the Broker was filed and the Court authorized the Trustee to employ the Broker 

pursuant to an order entered on May 29, 2014.  

The Broker reviewed the Property and believed that the Property had a fair market value 

of approximately $475,000.  The Property was listed for sale at $480,000.  The Property has been 

listed on the MLS and advertised for sale for almost two months.  The Property has been shown 

multiple times and the Trustee has received four offers to purchase the Property but the Buyer’s 

offer is the highest offer received thus far.    

The Debtors did not list the Property on their Bankruptcy Schedules.  As of the Petition 

Date, the Property was in the name of Lucky Ducky, LLC (“Lucky Ducky”), a company owned 

                                                 
1  The legal description for the Property is believed to be accurate but may be corrected or updated by 

the title company in the transfer documents as necessary to complete the proposed sale transaction. 
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by the Debtors and their children.  Pursuant to a settlement entered into among the Trustee and 

the Debtors, Lucky Ducky, Shawn Caster, Danielle Bernstein, Kristina Valdovinos, and Royce 

Copeman (collectively, the “Defendants”), Lucky Ducky agreed to transfer its interest in the 

Property to the Trustee upon Court approval of the settlement.  The settlement was approved at a 

hearing held on April 8, 2014 and the Property has since been transferred to the Estate by Grant 

Deed.  A true and correct copy of the recorded Grant Deed is attached to the Declaration of 

Lynda T. Bui (“Bui Declaration”) as Exhibit “1.”  

Despite the recording of the Grant Deed to the Estate, the Preliminary Title Report 

continues to show title to the Property being held by the Debtors and their children.  The Trustee 

is working through these issues with the Debtors and title and does not expect it will be an 

impediment to completing the sale described herein.  

C. Liens and Encumbrances Against the Property and Their Proposed Treatment 

Through the Sale. 

The following chart sets forth the liens and encumbrances against the Property as detailed 

in the Preliminary Title Report dated May 22 2014, a copy of which is attached as Exhibit “2” 

to the Bui Declaration:  
 

 
 
Creditor 

 
 
Description 

Estimated 
Amount 
Owing      

 
 
Treatment of Lien Through the Sale 

San Bernardino 
Co. Treasurer and 
Tax Collector  

Real property taxes 
(estimated) 
 

$0 All outstanding real property taxes will 
be paid through escrow on the sale 
transaction. 

Ocwen Loan 
Servicing, LLC as 
assignee  
 
Recorded 1/5/2010 
as Instrument No. 
2010-0002771  

First priority deed of 
trust with a face 
amount of $325,000 
as shown on the 
Preliminary Title 
Report.   

$330,000 This lien will be paid through escrow 
on the sale of the Property.  Thus, this 
lien will be released, discharged and 
terminated at the close of escrow and 
the Property will be sold free and clear 
of this lien and the lien will not attach 
to the sale proceeds.   

All costs of sale including escrow fees and real estate commissions will be paid at 

closing.  In addition, all outstanding real property taxes will be paid through the sale.  

/// 
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D. The Purchase Offer and Summary of the Sale Terms. 

Through her Broker, the Trustee has received an offer from Paul Zamoyta and Jill 

Zamoyta (“Buyer”) to purchase the Property for $481,000.  The purchase price includes a deposit 

of $14,400 (three percent of the purchase price).  Attached as Exhibit “3” to the Bui Declaration 

is a true and correct copy of the Residential Purchase Agreement and Joint Escrow Instructions 

and Counter Offers and related addendum (collectively, the “Agreement”).     

A summary (which is not meant to be a complete review of every provision) of the 

Agreement’s terms and highlights are discussed below.2  The Agreement itself is the legally 

binding document the Trustee seeks approval of and, in the event of any inconsistency between 

the terms, provisions or effect of the Agreement and the description of it in these pleadings, the 

Agreement alone shall govern and not these pleadings or the descriptions herein.   

In summary, the principal terms of the sale of the Property shall be as follows:  
 

Buyer: Paul Zamoyta and Jill Zamoyta 

Purchase Price: $481,000 subject to the Bidding Procedures set forth below. 

Escrow:  Escrow holder will be A&A Escrow.  Escrow is scheduled to close as soon as 
possible after entry of the Court order approving the sale transaction 
(“Approval Order”), but no later than the first business day after fourteen 
days following entry of the Approval Order.  

Buyer’s Due Diligence 
and Cancelation Right  

Buyer shall have ten calendar days from the date of Agreement to perform, complete, 
and satisfy all contingencies, inspections, investigations, tests and reviews of reports, 
and to complete all due diligence which the Buyer desires for this purchase of the 
Property, including, but not limited to and performing and completing any 
geological, soil, structural, environmental, or other tests, inspections, and 
investigations desired by Buyer.   

Escrow, Title and 
Other Costs 

All real property taxes and assessments for the current tax year shown in the 
current County Tax Bill shall be prorated between Seller and Buyer and 
charged as of the closing date to the applicable accounts of Seller and Buyer.  
The sale shall be free and clear of any homeowner’s association assessments 
and all real property taxes (other than those prorated as provided above) 
enforceable against the Property through the closing date of the sale.  Escrow 
fees shall be split between Buyer and Seller in the manner customary in the 
County where the Property is located.  Seller shall pay any real property 
transfer tax.  Seller shall pay the cost of a Natural Hazard Disclosure Report, 
from a vendor selected by Seller, to be furnished to Buyer through escrow.  
Buyer shall pay and have sole responsibility for compliance with any 
requirements imposed on the Property or this sale by any governmental 
agency(ies), including compliance with any applicable governmental retrofit 
requirements.  Buyer shall pay the cost of recording the deed.  Buyer and 
Seller shall each pay their own expenses of every other type except as 
specifically provided in this Addendum.  Seller shall not be responsible to 
pay any one-year home warranty plan. 

                                                 
2 The Trustee is referred to at times as the “Seller” in the summary. 
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Bankruptcy Court 
Approval 

The sale is subject to notice to creditors, approval by the Bankruptcy Court, and 
higher and better bids received by Seller through and including the Bankruptcy 
Court hearing to confirm the sale.  Payment of any and all real estate brokers’ 
commissions is also subject to notice to creditors and approval by the Bankruptcy 
Court.   

Real Estate Agent 
Commission3 

Through escrow on the sale of the Property, and subject to Court approval, 
the Trustee shall pay compensation for real estate agent services to the 
Buyer’s agent and the Estate’s agent.  The agents shall equally split a 
commission in the amount of $28,860 (6% of the purchase price) as follows: 
 

Agent 
 

Commission 

Trustee’s Broker  
Richard A. Halderman, Jr.  

$14,430 

Buyer’s Broker  
Sotheby’s Realty – Wheeler Steffen 

$14,430 

Total Commission $28,860 
 

Purchase Without 
Warranties 

Buyer acknowledges and agrees that, to the maximum extent permitted by 
law, the sale contemplated by this Addendum is made “as-is,” “where-is,” 
and “with all faults,” except as specifically provided in this Addendum.  
Seller and Brokers and agents herein have not made, do not make, and 
specifically negate and disclaim any representations, warranties, promises, 
covenants, Addendums, or guaranties of any kind or character whatsoever, 
whether express or implied, oral or written.  

Trustee’s Liability The Buyer acknowledges that the Trustee is acting in his official capacity 
only.  No personal liability shall be sought or enforced against the Trustee 
with regard to the Agreement, including any addendums to the Agreement, 
the Property, the sale of the Property, or the physical condition of the 
Property.  In the event that the Trustee fails or refuses to complete the 
transaction for any reason, then the limit of the Trustee’s liability is only to 
return any money paid to the Trustee by the Buyer, without deduction.  Prior 
to and after the closing of escrow, the United States Bankruptcy Court shall 
have and retain the sole and exclusive jurisdiction over the Property and the 
Agreement; and all disputes arising before and after closing shall be resolved 
in said Court.  Further, the Trustee has agreed that if a dispute arises, such 
dispute may initially be resolved through the Mediation Program pending in 
the United States Bankruptcy Court for the Central District of California.  

Hold Harmless The Buyer understands the terms and conditions of the entire purchase 
contact and holds the Estate and the realtors, brokers, agents, Lynda T. Bui, 
Trustee, and his attorneys including Shulman Hodges & Bastian LLP, agents 
and employees, harmless from any liabilities arising from this contact.  All 
parties hereto further agree, jointly and severally, to pay on demand as well as 
to indemnify and hold Escrow harmless from and against all costs, damages, 
judgments, attorneys’ fees, expenses, obligations and liabilities of any kind or 
nature which in good faith, Escrow may incur or sustain in connection with or 
arising out of this Escrow and Escrow is hereby given a lien upon all the 
rights, titles and interest of each of the undersigned in all escrow papers and 
other property and monies deposited in this escrow, to protect the rights of 
escrow and to indemnify and reimburse Escrow under this Addendum.  In the 
event this Escrow is not completed for any reason, Escrow is authorized to 
deduct and pay its fee, plus costs incurred from any funds on deposit. 

                                                 
3 The Trustee reserves the right to request approval for a carve-out of 1% to the Estate if 
necessary. 
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Jurisdiction of the 
Bankruptcy Court 

Any and all disputes which involve in any manner the Estate or Lynda T. Bui, 
Trustee, arising from the Agreement and/or its addendums or relating in any 
manner to the Property, shall be resolved only in the United States 
Bankruptcy Court, Central District of California. 

Outstanding Real 
Property Taxes 

To be paid by through escrow. 

Free and Clear of 
Liens and 
Encumbrances 
 

The Property shall be delivered to the Buyer free and clear of all liens and 
encumbrances.  Any liens and interests against the Property that are not paid 
in full through escrow shall attach to the sale proceeds generated through the 
sale with the same force, effect, validity, and priority as such liens or interests 
had with respect to the Property prior to the sale. 

Good Faith Finding The proposed sale has been brought in good faith and has been negotiated on 
an “arms length” basis.  The negotiations with the Buyer have resulted in an 
offer to sell the Estate’s interest in the Property that will have substantial 
benefit.  Accordingly, the sale is in good faith and should be approved.  The 
Trustee shall request such a finding pursuant to Bankruptcy Code Section 
363(m) at the hearing on this Sale Motion. 

Waiver of Rule 
6004(h) 

The Trustee requests that the Court waive the fourteen-day stay of the order 
approving the sale of the Property under Federal Rules of Bankruptcy 
Procedure 6004(h) such that the sale of the Property can close as soon as 
possible after entry of the Court order approving the Sale Motion and the 
Agreement. 

E. Employment of Jack Pope as Landscaper. 

On or about May 30, 2014, the Trustee was contacted by the HOA which informed the 

Trustee that the HOA fees for the Property were past due and that there was severe deterioration 

of the landscaping and exterior of the Property that had to be fixed immediately.  In fact, the 

HOA had set a hearing for June 6, 2014 to determine if the Property was a nuisance and if any 

further action would be taken.  The Trustee was able to work out the issues with the HOA by 

both her Broker and Jack Pope visiting the Property and repairing certain items.  In particular, 

Pope’s Auctions & Antiques, Inc. (“Pope”), including Jack Pope and multiple of his employees, 

spent approximately eleven hours cleaning and repairing the Property in June 2014 and another 

eight hours in July 2014 so as to satisfy the concerns of the HOA and avoid further repercussions 

and fees asserted by the HOA.  Pope will also continue to maintain the Property until the sale of 

the Property closes, as required by the HOA.  The services performed by Pope include but are 

not limited to clean up and maintenance of the Property, removal of debris, stain fence, remedy 

issues with sprinkler system and gutters, pruning of vegetation.  Pope received no retainer for the 
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services to be performed herein.  Pope is requesting compensation as follows: $80 an hour for 

services provided by Pope, $30 per hour by services provided by Pope’s main assistant, and $15 

per hour for other employees employed by Pope.  Pope will incur approximately $3,491.00 for 

the services provided.  A true and correct copy of Pope’s invoices is attached to the Bui 

Declaration as Exhibit “4.” 

To the best of the Trustee’s knowledge, and as set forth in the Pope Declaration, Pope:  

(a) does not hold or represent any interest adverse to the Debtors, their creditors, or the Estate; 

(b) has no connections with the Debtors, the Debtors’ creditors, any other party in interest, their 

respective attorneys and accountants, the United States Trustee, any person employed in the 

office of the United States Trustee, or any bankruptcy judge presiding in the United States 

Bankruptcy Court for the Central District of California; and (c) is a disinterested person as that 

term is defined in Bankruptcy Code Section 101 (14) and used in Bankruptcy Code Section 

327(a). 

The Trustee hereby requests the Court approve employment of Pope as landscaper and 

approve compensation to Pope in the approximate amount of $3,491.00 from the proceeds of the 

sale of the Property directly from escrow. 

F. Request for Reimbursement of Insurance Cost and Utilities. 

The Trustee learned that the property insurance for the Property lapsed before the transfer 

to the Estate.  As such, the Trustee immediately obtained property insurance, effective as of May 

27, 2014 for three months for the sum of $1,182.00  plus $394.00 for any additional months.4  A 

true and correct copy of the invoice for the insurance obtained by the Trustee is attached to the 

Bui Declaration as Exhibit “5.”   

Finally, the Broker expended funds out of pocket to turn on the water and electricity and 

other utilities on the Property.  The full amount spent by the Broker is not known at this time as 

the Broker will have to expend funds until the closing for the utilities and as such, the Trustee is 

requesting authority to pay the Broker up to the sum of $300.00 for any out of pocket expenses 

                                                 
4 Since the insurance will expire on August 21, 2014, the Trustee will need to renew it for the 
number of days it will take to close escrow. 
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of the Broker for utilities.  True and correct copies of the bills paid by the Broker thus far are 

attached to the Bui Declaration as Exhibit “6.”  

The Trustee believes all the out of pocket expenses discussed above were necessary in 

order to preserve the Property for benefit of the Estate and its creditors and such expenses should 

be reimbursed from the net proceeds of the sale. 

G. Tax Consequences of Sale. 

The Trustee consulted with her proposed accountants who informed her that with a cost 

basis of $279,000 (the original purchase price) for the Property, after factoring in the costs of 

sale, there will be a capital gain of approximately $158,000 resulting in federal capital gains tax 

of approximately $23,700 and California income tax of approximately $10,000.  The Trustee is 

consulting with the Debtors to determine if there were improvements made to the Property which 

would increase the cost basis for the Property and thereby, decrease the capital gain on the sale 

and taxes thereon. 

Even after payment of these taxes, there is substantial equity in the Property as shown 

below. 

H. Notice of Bidding Procedures. 

The Trustee has determined that it would benefit the Estate to permit all interested parties 

to receive information and bid for the Property instead of selling the Property to the Buyer on an 

exclusive basis.  Accordingly, in order to obtain the highest and best offer for the benefit of the 

creditors of this Estate, the Trustee also seeks Court approval of the following bidding 

procedures (“Bidding Procedures”): 
 

1. Potential overbidders must bid an initial amount of at least $5,000 over the 
Purchase Price, or $486,000.  Minimum bid increments thereafter shall be $1,000.  The Trustee 
shall have sole discretion in determining which overbid is the best for the Estate and will seek 
approval from the Court of the same. 

2. Overbids must be in writing and be received by the Trustee and the Trustee’s 
counsel, Shulman Hodges & Bastian LLP to the attention of Melissa Davis Lowe on or before 
4:00 p.m. (California time) on August 27, 2014. 

3. Overbids must be accompanied by certified funds in the amount of $15,000, made 
payable to Lynda T. Bui, Chapter 7 Trustee.  
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4. The overbidder must also provide evidence of having sufficient specifically 
committed funds to complete the transaction or a lending commitment for the bid amount and 
such other documentation relevant to the bidder’s ability to qualify as the purchaser of Property 
and ability to close the sale and immediately and unconditionally pay the winning bid purchase 
price at closing.  

5. The overbidder must seek to acquire the Property on terms and conditions not less 
favorable to the Estate than the terms and conditions to which the Buyer has agreed to purchase 
the Property as set forth in the Agreement attached as Exhibit 3 to the Bui Declaration including 
closing on the sale of the Property in the same time parameters as the Buyer.    

6. All competing bids must acknowledge that the Property is being sold on an “AS 
IS” basis without warranties of any kind, expressed or implied, being given by the Seller, 
concerning the condition of the Property or the quality of the title thereto, or any other matters 
relating to the Property.  The competing bid buyer must represent and warrant that he/she is 
purchasing the Property as a result of their own investigations and are not buying the Property 
pursuant to any representation made by any broker, agent, accountant, attorney or employee 
acting at the direction, or on the behalf of the Seller.  The competing bidder must acknowledge 
that he/she has inspected the Property, and upon closing of Escrow governed by the Agreement, 
the Buyer forever waives, for himself/herself, their heirs, successors and assigns, all claims 
against the Debtor, their attorneys, agents and employees, the Debtor’s Estate, Lynda T. Bui as 
Trustee and individually, and his attorneys, agents and employees, arising or which might 
otherwise arise in the future concerning the Property. 

7. If overbids are received, the final bidding round for the Property shall be held at 
the hearing on the Sale Motion in order to allow all potential bidders the opportunity to overbid 
and purchase the Property.  At the final bidding round, the Trustee or his counsel will, in the 
exercise of their business judgment and subject to Court approval, accept the bidder who has 
made the highest and best offer to purchase the Property, consistent with the Bidding Procedures 
(“Successful Bidder”).   

8. At the hearing on the Sale Motion, the Trustee will seek entry of an order, inter 
alia, authorizing and approving the sale of the Property to the Successful Bidder.  The hearing on 
the Sale Motion may be adjourned or rescheduled without notice other than by an announcement 
of the adjourned date at the hearing on the Sale Motion.   

9. In the event the Successful Bidder fails to close on the sale of the Property within 
the time parameters approved by the Court, the Trustee shall retain the Successful Bidder’s 
Deposit and will be released from her obligation to sell the Property to the Successful Bidder and 
the Trustee may then sell the Property to the first back-up bidder approved by the Court at the 
hearing on the Sale Motion (“First Back-Up Bidder”). 

10. In the event First Back-Up Bidder fails to close on the sale of the Property within 
the time parameters approved by the Court, the Trustee shall retain the First Back-Up Bidder’s 
Deposit and will be released from her obligation to sell the Property to the First Back-Up Bidder 
and the Trustee may then sell the Property to the second back-up bidder approved by the Court at 
the hearing on the Sale Motion (“Second Back-Up Bidder”). 

III. LEGAL BASIS FOR THE RELIEF SOUGHT 

A. The Court May Authorize the Sale When There is a Good Faith Purchaser. 

The Trustee, after notice and hearing, may sell property of the estate.  11 U.S.C. § 363(b).  

The standards to establish are that there is a sound business purpose for the sale, that the sale is 
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in the best interests of the estate, i.e., the sale is for a fair and reasonable price, that there is 

accurate and reasonable notice to creditors and that the sale is made in good faith.  In re Wilde 

Horse Enterprises, Inc., 136 B.R. 830, 841 (Bankr. C.D. Cal. 1991); In re Lionel Corp., 722 F.2d 

1063, 1069 (2d Cir. 1983).  Business justification would include the need to close a sale to one of 

very few serious bidders where an asset has been shopped and a delay could jeopardize the 

transaction.  See, e.g., In re Crowthers McCall Pattner, Inc., 114 B.R. 877, 885 (Bankr. S.D.N.Y. 

1990) (extreme difficulty finding a buyer justified merger when buyer found).   The Trustee’s 

proposed sale of Property meets the foregoing criteria. 

1. Sound Business Purpose 

The Ninth Circuit has adopted a flexible, case-by-case test to determine whether the 

business purpose for a proposed sale justifies disposition of property of the estate under Section 

363(b).  In re Walter, 83 B.R. 14 (B.A.P. 9th Cir. 1988).  In Walter, the Ninth Circuit, adopting 

the reasoning of the Fifth Circuit in In re Continental Air Lines, Inc., 780 F.2d 1223 (5th Cir. 

1986), and the Second Circuit in In re Lionel Corp., 722 F.2d 1063 (2d Cir. 1983), set forth the 

following standard to be applied under Bankruptcy Code Section 363(b): 
 
Whether the proffered business justification is sufficient depends 
on the case.  As the Second Circuit held in Lionel, the bankruptcy 
judge should consider all salient factors pertaining to the 
proceeding and, accordingly, act to further the diverse interests of 
the debtor, creditors and equity holders, alike.  He might, for 
example, look to such relevant factors as the proportionate value of 
the assets to the estate as a whole, the amount of lapsed time since 
the filing, the likelihood that a plan of reorganization will be 
proposed and confirmed in the near future, the effect of the 
proposed disposition on future plans of reorganization, the 
proceeds to be obtained from the disposition vis-a-vis any 
appraisals of the property, which of the alternatives of use, sale or 
lease the proposal envisions and, most importantly perhaps, 
whether the asset is increasingly or decreasing in value.  This list is 
not intended to be exclusive, but merely to provide guidance to the 
bankruptcy judge. 

 
Walter, 83 B.R. at 19-20 (quoting Continental, 780 F.2d at 1226). 

Here, the facts surrounding the sale of the Property support the Trustee’s business 

decision that the proposed sale is in the best interest of the Estate and its creditors.  Through the 

sale, the Trustee expects to receive at least $80,000 for the Estate to benefit creditors.  The net 

Case 6:12-bk-31622-WJ    Doc 176    Filed 08/12/14    Entered 08/12/14 15:40:24    Desc
 Main Document      Page 15 of 67



 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 

11 
Z:\A-B\Bernstein, Dan & Patricia\Pld\Sale Motion_Big Bear_v2.doc 
4585-000/50 

 

SHULMAN HODGES & 
BASTIAN LLP 

8105 Irvine Center Drive, 
Suite 600 

Irvine, CA 92618 

proceeds will benefit the Estate by providing funds for distribution to creditors.  If the Sale 

Motion is not approved, then there will be a substantial loss to the Estate.  

///  

Furthermore, the Trustee believes that the proposed sale, subject to overbids, will be at 

fair market value because it is the best offer the Estate has received thus far for the Property.  

Given that the sale is subject to overbids, it is anticipated that the Trustee will receive the best 

and highest value for the Property and therefore the proposed sale price of the Property is fair 

and reasonable. 

Therefore, the Trustee respectfully submits that, if this Court applies the good business 

reason standard suggested by the Second Circuit in Lionel, the sale should be approved. 

2. The Sale Serves the Best Interests of the Estate and Creditors 

The Trustee believes that it would be in the best interest of the Estate and its creditors to 

sell the Property.  The benefits to the Estate, as set forth above, are great due to the funds to be 

generated from the sale as shown below: 

Sales Price $481,000 
Costs of Sale (7% including commission) ($33,670) 
1st Deed of Trust – Ocwen ($330,000)5 
Real Property taxes ($0) 
Due to HOA ($600) 
Federal Capital gains taxes (estimated) ($20,000) 
California income taxes (estimated)  ($10,000) 
Reimbursement of property insurance (estimated) ($1,576) 
Reimbursement to Pope (for clean up per HOA 
requirements) 

($3,491) 

Reimbursement to Broker (estimated for utilities) ($300) 
Net proceeds for Estate  $81,363 

If the Sale Motion is not approved, the Estate will not receive the sale proceeds and will 

likely lose the Buyer.  The Trustee does not want to lose this beneficial business opportunity.  

Thus, the Trustee has made a business decision that it is in the best interest of the creditors of the 

Estate that this Sale Motion be approved. 
                                                 
5 The payoff statement submitted by Ocwen is approximately $340,000 but the Trustee believes 

that approximately $10,000 of that may be for charges that need not be compensated.  
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3. Accurate and Reasonable Notice 

It is expected that notice of this Sale Motion will satisfy the requirements for accurate 

and reasonable notice. 

The notice requirements for sales are set forth in Federal Rules of Bankruptcy Procedure 

(“FRBP”) 6004 and 2002.  The notice must include the time and place of any public sale, the  

terms and conditions of any private sale, the time fixed for filing on objections and a general 

description of the property.  Fed. R. Bankr. P. 2002(c)(1). 

In compliance with FRBP 2002 and Bankruptcy Code Section 102(1), the Trustee shall 

provide notice of the proposed sale of the Property and the Bidding Procedures to creditors and 

parties in interest.  The Notice of Sale Motion will include a summary of the terms and 

conditions of the proposed sale, the time fixed for filing objections, and a general description of 

the Property, including the Bidding Procedures.  The Trustee submits that the notice 

requirements will have been satisfied, thereby allowing creditors and parties in interest an 

opportunity to object to the sale.  Hence, no further notice should be necessary. 

4. The Sale is Made in Good Faith 

The proposed sale has been brought in good faith and has been negotiated on an “arms 

length” basis.  The court, in Wilde Horse Enterprises, set forth the factors in considering whether 

a transaction is in good faith.  The  court stated: 
 
‘Good faith’ encompasses fair value, and further speaks to the 
integrity of the transaction.  Typical ‘bad faith’ or misconduct, 
would include collusion between the seller and buyer, or any 
attempt to take unfair advantage of other potential purchasers. . . . 
And, with respect to making such determinations, the court and 
creditors must be provided with sufficient information to allow 
them to take a position on the proposed sale. 

Id. at 842 (citations omitted). 

In the present case, the negotiation of the proposed sale was an arms-length transaction.  

The negotiations with the Buyer resulted in a sale price of $481,000, over the listing price that 

will have substantial benefit to the Estate.  As set forth in the Notice of the Sale Motion, the 

creditors will have been provided with sufficient notice of the sale.  Accordingly, the sale is in 
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good faith and should be approved.  The Trustee shall request such a finding pursuant to 

Bankruptcy Code Section 363(m) at the hearing on this Sale Motion. 

/// 

B. The Proposed Sale Should be Allowed Free and Clear of Liens. 

Bankruptcy Code Section 363(f) allows a trustee to sell property of the bankruptcy estate 

“free and clear of any interest in such property of an entity,” if any one of the following five 

conditions is met: 
(1) applicable non-bankruptcy law permits a sale of 

such property free and clear of such interest; 
 
(2) such entity consents; 

 
(3) such interest is a lien and the price at which such 

property is to be sold is greater than the aggregate value of all liens 
on such property; 

 
(4) such interest is in bona fide dispute; or 
 
(5) such entity could be compelled, in a legal or 

equitable proceeding, to accept money satisfaction of such interest. 

11 U.S.C. § 363(f). 

Section 363(f) is written in the disjunctive and thus only one of the enumerated 

conditions needs to be satisfied for Court approval to be appropriate.   

Here, the sales price is greater than the aggregate amount of all liens against the Property 

as shown above.  As such, the Property can be sold free and clear of all liens pursuant to Section 

363(f)(3). 

C. The Court has the Authority to Waive the Fourteen-Day Stay of Sale. 

Federal Rule of Bankruptcy Procedure 6004(h) provides that “[a]n order authorizing the 

use, sale or lease of property other than cash collateral is stayed until the expiration of 14 days 

after entry of the order, unless the Court orders otherwise.” Fed. Rule Bankr. P. 6004(h). 

The Trustee desires to close the sale of the Property as soon as practicable after entry of 

an order approving the sale.  Accordingly, the Trustee requests that the Court, in the discretion 

provided it under Federal Rule of Bankruptcy Procedure 6004(h), waive the fourteen-day stay 

requirement.    
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D. The Court has the Authority to Approve the Bidding Procedures. 

Implementation of the Bidding Procedures is an action outside of the ordinary course of 

the business.  Bankruptcy Code Section 363(b)(1) provides that a trustee “after notice and 

hearing, may use, sell or lease, other than in the ordinary course of business, property of the 

estate.” 11 U.S.C. § 363(b)(1).  Furthermore, under Bankruptcy Code Section 105(a), “[t]he 

court may issue any order, process, or judgment that is necessary or appropriate to carry out the 

provisions of this title.”  11 U.S.C. § 105(a).  Thus, pursuant to Bankruptcy Code sections 

363(b)(1) and 105(a), this Court may authorize the implementation of overbidding procedures. 

The Ninth Circuit, in a case under the Bankruptcy Act, recognized the power of a 

bankruptcy court to issue orders determining the terms and conditions for overbids with respect 

to a sale of estate assets.  In re Crown Corporation, 679 F.2d 774 (9th Cir. 1982).  The Crown 

Corporation court entered an order specifying the minimum consideration required for an 

overbid as well as the particular contractual terms required to be offered by overbidders.  Id. at 

777.  The Crown Corporation decision also approves an order requiring and setting the amount 

of potential overbidder’s deposits and authorized courts to determine the disposition of such 

deposits.  Id.  While the discussion is not extensive, the Crown Corporation decision recognizes 

the authority of bankruptcy courts to order the implementation of bidding procedures such as 

those proposed in the present case. 

1. The Overbid Procedures are Untainted by Self-Dealing 

The Bidding Procedures have been proposed in good faith and have been negotiated on 

an “arms length” basis.  Therefore, there is no prospective taint in dealings between Trustee and 

any potential bidders.  

2. The Overbid Procedures Encourage Bidding and are Fair in Amount 

The Bidding Procedures are designed to encourage, not hamper bidding and are 

reasonable under the circumstances.  The Bidding Procedures are intended to provide potential 

overbidders with adequate information to make an informed decision as to the amount of their 

bid and the validity of their bid. 
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3. The Overbid Procedures are Fair, Reasonable and Serve the Best Interests of the 

Estate 

The proposed Bidding Procedures serve the Estate in several ways.  First, the Bidding 

Procedures themselves are fair, reasonable and productive; they will permit the Trustee to 

conduct an orderly sale and obtain the best possible price on the best possible terms for the 

Property.    

The Bidding Procedures will ensure that all bids will be comparable.  The Trustee will 

determine which bid is the highest and best for the Estate.  The comparability requirement of the 

Bidding Procedures will make it possible to accomplish this task. 

The Bidding Procedures will help the Trustee to obtain the highest and best possible price 

for the Property. The Bidding Procedures institute minimum overbid increments which the 

Trustee believes are reasonable.  Thus, the Trustee will be able to obtain substantial benefit for 

this Estate from the sale of the Property from competing bids.  

The Bidding Procedures require that potential bidders demonstrate their capacity to 

complete the transaction.  It would be a serious loss to the Estate if it surrendered its opportunity 

to sell the Property to one buyer in favor of a competing bidder only to discover the successful 

bidder incapable of consummating the transaction.  Thus, requiring bidders to qualify as 

qualified bidders will protect the Estate from such a loss.   

The most important benefit of the Bidding Procedures to the Estate is that their 

implementation will enable the consummation of the proposed sale.  The proposed sale will be 

the best way to obtain the maximum and most expedient recovery for creditors of this Estate.  

Implementation of the Bidding Procedures is an essential component of consummating the sale 

of the Property and maximizing the value of the Property for the Estate and creditors.  

The Bidding Procedures proposed by the Trustee are fair and provide for a “level playing 

field” for all prospective bidders with respect to the Property. The proposed Bidding Procedures 

establish a reasonable but expeditious timeline for allowing the Trustee to give notice of the 

proposed sale and qualified bidders to conduct reasonable due diligence and submit competing 

offers for the Property, thereby potentially generating additional value for the Property.  

Case 6:12-bk-31622-WJ    Doc 176    Filed 08/12/14    Entered 08/12/14 15:40:24    Desc
 Main Document      Page 20 of 67



 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 

16 
Z:\A-B\Bernstein, Dan & Patricia\Pld\Sale Motion_Big Bear_v2.doc 
4585-000/50 

 

SHULMAN HODGES & 
BASTIAN LLP 

8105 Irvine Center Drive, 
Suite 600 

Irvine, CA 92618 

Furthermore, the notice that the Trustee proposes to provide to creditors and parties in interest in 

connection with the Bidding Procedures and Sale Motion is designed to attract the most interest 

in the acquisition of the Property and is sufficient under the circumstances of this case.  Thus, 

approval of the Bidding Procedures will serve the best interests of the Estate and its creditors. 

E. Employment of Pope is Proper. 

Section 327 of the Bankruptcy Code, which governs employment of professional persons, 

provides, in pertinent part, as follows: 

. . . the trustee, with the court’s approval, may employ one or more attorneys, 
accountants, appraisers, auctioneers, or other professional persons, that do not 
hold or represent an interest adverse to the estate, and that are disinterested 
persons, to represent or assist the trustee in carrying out the trustee’s duties under 
this title. 

11 U.S.C. § 327(a). 

Section 328(a) of the Bankruptcy Code provides that any agreement or arrangement 

concerning the employment or compensation of a professional is subject to court review and 

approval and that such arrangement must be reasonable.  11 U.S.C. § 328(a).  Rule 2014 of the 

Federal Rules of Bankruptcy Procedure (“Bankruptcy Rules”) mandates that a professional 

seeking approval of its employment by the bankruptcy estate must disclose “. . . any proposed 

arrangement for compensation . . .” and “. . . all of the person’s connections with the debtor, 

creditors, any other party in interest, their respective attorneys and accountants, [and] the United 

States Trustee . . . .” 

The disclosure requirements of Section 328(a) and Rule 2014 of the Bankruptcy Rules 

are applicable to those professionals eligible for employment under Section 327(a).  Specifically, 

Section 327(a) requires that any professional person employed by the trustee be free of interests 

which are adverse to the estate, and be “disinterested.”   

“Disinterested persons” are defined in Section 101(14) as follows: 

disinterested person” means [a] person that – 

(A) is not a creditor, an equity security holder, or an insider 

. . . 
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(E) does not have an interest materially adverse to the interest of the estate or of 
any class of creditors or equity security holders, by reason of any direct or indirect 
relationship to, connection with, or interest in, the debtor . . . or for any other 
reason. 

11 U.S.C. §101(14). 

All facts pertinent to a court’s determination of whether the professional is disinterested 

or holds an interest adverse to the estate must be disclosed.  The professional is required to make 

a full, candid and complete disclosure in its application for employment.  See, In re Lotus 

Properties LP, 200 B.R. 338, 391 (Bankr. C.D. Cal. 1996) (citing In re Park Helena Corp., 63 

F.3d 877, 880-82 (9th Cir. 1995)).  

Here, Pope has complied with the disclosure requirements set forth in the Bankruptcy 

Code and the Bankruptcy Rules.  By the Pope Declaration, Pope has provided full and complete 

disclosure in order to demonstrate that all requirements imposed by the Bankruptcy Code and the 

Bankruptcy Rules for employment in this case have been satisfied. 

Based on these disclosures, Pope currently holds no interest that is materially adverse to 

the interests of the Estate.  Pope satisfies both the disclosure and the “disinterestedness” 

requirements for employment in this case.  Therefore, this Court may authorize the proposed 

employment of the Pope as landscaper for the Trustee related to the Property pursuant to 

Bankruptcy Code section 327(a).   

Equity requires that the Court authorize the employment of Pope and compensation to 

Pope in the approximate amount of $3,491.00 directly from escrow on the sale of the Property.  

F. Request for Payment of Real Estate Commission. 

Bankruptcy Code Section 327 allows, with court approval, for the trustee to employ 

professional persons, “that do not hold or represent an interest adverse to the estate, and that are 

disinterested persons.”  11 U.S.C. § 327(a).  By an Order entered on May 29, 2014, the Trustee 

was authorized to employ the Broker to assist the Trustee in the marketing and sale of the 

Property.   

Bankruptcy Code Section 328 allows employment of a professional person under section 

327 “on any reasonable terms and conditions of employment, including on a retainer, on an 

hourly basis, on a fixed or percentage fee basis, or on  a contingent fee basis.”  11 U.S.C. § 
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328(a) (emphasis added).  Through this Sale Motion, as provided in the Agreement, the Trustee 

seeks authorization to pay a real estate broker commission in the amount of 6%6 of the purchase 

price.  Through escrow on the sale of the Property, and subject to Bankruptcy Court approval, 

the Trustee shall pay a real estate broker’s commission as follows:  

Agent 
 

Commission 

Trustee’s Broker  
Richard A. Halderman, Jr. 

$14,430 

Buyer’s Broker  
Sotheby’s Realty 

$14,430 

Total Commission $28,860 

IV. CONCLUSION 

WHEREFORE, based upon the foregoing, the Trustee respectfully submits that good 

cause exists for granting the Sale Motion and requests that the Court enter an order as follows: 

1. Approving the Bidding Procedures set forth above for the sale of the Property. 

2. Authorizing the Trustee to sell the Property to the Buyer (or Successful Bidder) 

pursuant to the terms and conditions as set forth in the Agreement attached as Exhibit 3 to the 

Bui Declaration. 

3. Authorizing the sale of the Property free and clear of liens.  

4. Authorizing the Trustee to sign any and all documents convenient and necessary 

in pursuit of the sale as set forth above, including but not limited to any and all conveyances 

contemplated by the Agreement attached as Exhibit 3 to the Bui Declaration. 

5. Approving the payment of the real estate commission in the total amount not to 

exceed 6% of the purchase price. 

6. Authorizing the Trustee to pay the following from the proceeds of the sale of the 

Property through escrow: Ocwen in the estimated amount of $330,000; all real estate taxes owed 

to the San Bernardino County Tax Collector, believed to be approximately $0; HOA in the 

estimated amount of $600; and all reasonable and customary escrow fees, recording fees, title 

insurance premiums, and closing costs necessary and proper to conclude the sale of the Property. 

                                                 
6  Notwithstanding, the Trustee reserves the right to request a carve-out of the commission if 

necessary to ensure that the Estate nets a significant amount from the sale of this property. 
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7. Authorizing the Trustee to pay the following from the net proceeds of the sale 

without further Court order: (1) estimated $1,576.00 to the Estate for the cost of property 

insurance; (2) approximately $3,491.00 to Pope; and (3) up to $300.00 to the Broker. 

8. A determination by the Court that the Buyer is in good faith pursuant to 

Bankruptcy Code Section 363(m). 

9. Waiving the fourteen day stay of the order approving the sale of the Property 

under Federal Rules of Bankruptcy Procedure 6004(h). 

10. For such other and further relief as the Court deems just and proper under the 

circumstances of this case. 
 
 
 
 
Dated:  August 12, 2014 

Respectfully submitted, 
 
SHULMAN HODGES & BASTIAN LLP 
 
/s/ Melissa Davis Lowe 
                                                                                             
Leonard M. Shulman 
Melissa Davis Lowe 
Attorneys for Lynda T. Bui, Chapter 7 Trustee for   
the bankruptcy estate of Dan and Patricia Bernstein 
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DECLARATION OF LYNDA T. BUI 

 I, Lynda T. Bui, declare: 

1. I am the duly appointed, qualified and acting Chapter 7 Trustee for the bankruptcy 

estate of In re Dan Louis Bernstein and Patricia Aileen Bernstein (“Debtor”).  I have personal 

knowledge of the facts set forth herein, and if called and sworn as a witness, I could and would 

competently testify thereto. 

2. I make this Declaration in support of my Motion for Order: (1) Approving the Sale 

of Real Property of the Estate Free and Clear of Certain Liens Pursuant to Bankruptcy Code § 

353(b)(1) and (f) and Subject to Overbids, Combined With Notice of Bidding Procedures and 

Request for Approval of the Bidding Procedures Utilized; (2) Approving Payment of Real Estate 

Commission; (3) Approving Employment of Jack Pope and Pay Compensation to Jack Pope; (4) 

Approving Payment for Reimbursement for Out of Pocket Expenses; and (5) Granting Related 

Relief (“Sale Motion”).  Unless otherwise noted, capitalized terms herein have the meaning as set 

forth in the Sale Motion. 

3. On May 6, 2014, I filed a Motion (docket number 131) for a Court order 

authorizing the employment of Richard A. Halderman, Jr. as real estate broker (collectively 

“Broker”) to assist me in the marketing and sale of the Property.  No objection to the proposed 

employment of the Broker was filed and the Court authorized  me to employ the Broker pursuant 

to an order entered on May 29, 2014.  

4. The Broker reviewed the Property and believed that the Property had a fair market 

value of approximately $475,000.  The Property was then listed for sale at $480,000.  The 

Property has been listed on the MLS and advertised for sale for almost  two months.  The 

Property has been shown multiple times.  I have received four offers to purchase the Property but 

the Buyer’s offer is the highest offer received thus far.    

5. The Debtors did not list the Property on their Bankruptcy Schedules.  As of the 

Petition Date, the Property was in the name of Lucky Ducky, a company owned by the Debtors 

and their children.  Pursuant to a settlement entered into among the Trustee and the Debtors, 

Lucky Ducky, Shawn Caster, Danielle Bernstein, Kristina Valdovinos, and Royce Copeman, 
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Lucky Ducky agreed to transfer its interest in the Property to the Estate upon Court approval of 

the settlement.  The settlement was approved at a hearing held on April 8, 2014 and the Property 

has since been transferred to the Estate by Grant Deed.  A true and correct copy of the recorded 

Grant Deed is attached hereto as Exhibit “1.”  

6. The Motion sets forth the proposed treatment of all the liens and encumbrances 

against the Property as detailed in Preliminary Title Report dated May 22, 2014, a true and correct 

copy of which is attached hereto as Exhibit “2.” 

7. Through my Broker, I have received an offer from Paul Zamoyta and Jill Zamoyta  

(“Buyer”) to purchase the Property for $481,000.  The purchase price includes a deposit of three 

percent of the purchase price.  Attached hereto as Exhibit “3” is a true and correct copy of the 

Agreement. 

8. The Buyer’s offer for the purchase of the Property for $481,000 is the best offer 

that the Estate has received thus far.  I am seeking to sell the Estate’s interest in the Property free 

and clear of all liens, claims, and encumbrances and subject to the Bidding Procedures described 

in the Sale Motion. 

9. On or about May 30, 2014, I was contacted by the HOA which informed me that 

the HOA fees for the Property were past due and that there was severe deterioration of the 

landscaping and exterior of the Property.  In fact, the HOA had called a hearing set for June 6, 

2014 to determine if the Property was a nuisance and if any further action would be taken.  I was 

able to work out the issues with the HOA by both the Broker and Jack Pope visiting the Property 

and repairing certain items.  In particular, Jack Pope and his employees spent approximately 

eleven hours in June 2014, another eight hours in July 2014 cleaning and repairing the Property, 

and will provide ongoing maintenance through the sale of the Property closes so as to satisfy the 

concerns of the HOA and avoid further repercussions and fees asserted by the HOA, incurring a 

total of approximately $3,491.00 for services provided.  A true and correct copy of Pope’s invoice 

is attached hereto as Exhibit “4.”  

10. I learned that the property insurance for the Property lapsed prior to the transfer to 

the Estate as part of the settlement.  Accordingly, I obtained property insurance effective as of 
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DECLARATION OF JACK POPE 

 I, Jack Pope, declare: 

1. The matters stated herein are true and correct and within my personal knowledge.  

If called as a witness, I could and would competently testify thereto.  I am a duly licensed public 

auctioneer and the President of Pope’s Auctions & Antiques, Inc. (“Pope”) with offices located 

at 55898 Santa Fe Trail, Yucca Valley, California 92284; telephone number (760) 365-7887. 

2. I make this Declaration in support of the Chapter 7 Trustee’s Motion for Order: (1) 

Approving the Sale of Real Property of the Estate Free and Clear of Certain Liens Pursuant to 

Bankruptcy Code § 353(b)(1) and (f) and Subject to Overbids, Combined With Notice of 

Bidding Procedures and Request for Approval of the Bidding Procedures Utilized; (2) Approving 

Payment of Real Estate Commission; (3) Approving Employment of Jack Pope and Pay 

Compensation to Jack Pope; (4) Approving Payment for Reimbursement for Out of Pocket 

Expenses; and (5) Granting Related Relief (“Sale Motion”).  Unless otherwise noted, capitalized 

terms herein have the meaning as set forth in the Sale Motion.  All capitalized terms not 

otherwise defined herein shall have the meaning set forth in the Sale Motion.  

3. In June 2014, the Trustee requested that I visit the Property and remedy multiple 

maintenance and landscaping issues as asserted by the HOA.  The services performed by Pope 

include but are not limited to clean up and maintenance of the Property, removal of debris, stain 

fence, remedy issues with sprinkler system and gutters, pruning of vegetation.  Pope received no 

retainer for the services to be performed herein.  Pope is requesting compensation as follows: 

$80 an hour for services provided by Pope, $30 per hour by services provided by Pope’s main 

assistant, and $15 per hour for other employees employed by Pope.   

4. Pope understands and agrees that the proposed compensation arrangement between 

the Trustee and Pope as landscaper will be subject to the provisions of Bankruptcy Code Section 

328, which authorizes this Court to allow compensation different from that provided herein if 

those fee arrangements appear, in retrospect, to have been improvident in light of developments 

unanticipated at the time of the fixing of such terms and conditions.   

5. Pope has no pre-petition claim against the Debtors’ Estate. 
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AND WHEN RECORDED MAIL THIS DEED AND, UNLESS OTHERWISE
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Name SHULIVIAN HODGES & BASTIAN LLP (IVIDL)
street 3750 University Avenue

Address Suite 670

city& Riverside, CA 92501

zT (949) 340-3400

P Counter

Doc#: 2014-0211439 Titles: 1 Pages: 1
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Title Order No. Escrow No.

T 355 Legal (2-94)

Grant Deed
SPACE ABOVE THIS LINE FOR RECORDER'S USE

THEUNDERSIGNED GRANTOR(s) DECLARE(s)Exernpt tromdocumentary transfer tax pursuant to R&T 11923(a)(1) and no consideration
DOCUMENTARY TRANSFER TAX IS $ -0- no consideration for transfer

! ; unincorporated area rx j Citv of BIG BEAR LAKE

Parcel No. 0309-351-18

' ; computed on full value of interest or property conveyed, or

n computed on full value less value of liens or encumbrances remaining at time of sale, and

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,
LUCKY DUCKY, LLC, a California limited liability company

hereby GRANT{S) to Lynda T. Bui, solely in her capacity as the duly appointed Chapter 7 Trustee for the bankruptcy estate of
DAN LOUIS BERNSTEIN and PATRICIA AILEEN BERNSTEIN (United States Bankruptcy Court, Central District of California,

Riverside Division, Case No; 6:12-bk-31622-WJ)

the following described real property in the city of BIG BEAR LAKE

county of SAN BERNARDINO , state of California: LOT 40 OF TRACT NO. 13966-1, AS PER PLAT
RECORDED IN BOOK 249 OF MAPS, PAGES 50-55, INCLUSIVE. RECORDS OF SAID COUNTY.

41554 Stone Bridge Rd
Big Bear Lake, CA 92315

J .Xai^Dated

STATE OF CALIFORNIA
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'•r.
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the instrument the person(^, or the entity upon behalf of which the
person]^) acted, executed the instrument.
I certify under PENALTY of PERJURY under the laws of the State of
Califomia that the foregoing paragraph is true and correct.

WITNESS my hand and official seal /n

A /Signature

LUCKY DUCKY. LLC, a California limited liability

company
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SAN DIEGO county ^

i NSBB^ComiwMion Expires Got 14, 2014 |

(This area for notarial seal)
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Lynda T. Bui. Chapter 7 Trustee 3750 University Avenue. Suite 670 Riverside, CA 92501
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This form is mandatory.  It has been approved for use in the United States Bankruptcy Court for the Central District of California.

December 2012 F 6004-2.NOTICE.SALE

PROOF OF SERVICE OF DOCUMENT

I am over the age of 18 and not a party to this bankruptcy case or adversary proceeding. My business address is:

A true and correct copy of the foregoing document entitled: NOTICE OF SALE OF ESTATE PROPERTY will be served or
was served (a) on the judge in chambers in the form and manner required by LBR 5005-2(d); and (b) in the manner stated
below:

TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING (NEF):  Pursuant to controlling General
Orders and LBR, the foregoing document will be served by the court via NEF and hyperlink to the document. On (date)

following persons are on the Electronic Mail Notice List to receive NEF transmission at the email addresses stated below:

Service information continued on attached page

SERVED BY UNITED STATES MAIL:
On (date)
case or adversary proceeding by placing a true and correct copy thereof in a sealed envelope in the United States mail,
first class, postage prepaid, and addressed as follows. Listing the judge here constitutes a declaration that mailing to the
judge will be completed no later than 24 hours after the document is filed.

Service information continued on attached page

SERVED BY PERSONAL DELIVERY, OVERNIGHT MAIL, FACSIMILE TRANSMISSION OR EMAIL (state method
for each person or entity served):  Pursuant to F.R.Civ.P. 5 and/or controlling LBR, on (date)
following persons and/or entities by personal delivery, overnight mail service, or (for those who consented in writing to
such service method), by facsimile transmission and/or email as follows.  Listing the judge here constitutes a declaration
that personal delivery on, or overnight mail to, the judge will be completed no later than 24 hours after the document is

Service information continued on attached page

I declare under penalty of perjury under the laws of the United States that the foregoing is true and correct.

Date

, I checked the CM/ECF docket for this bankruptcy case or adversary proceeding and determined that the

, I served the following persons and/or entities at the last known addresses in this bankruptcy

, I served the

Printed Name Signature

filed.

Page 3

1.

2.

3.

8105 Irvine Center Drive, Suite 600, Irvine CA  92618

8/12/2014

x

8/12/2014

x

8/12/2014

PERSONAL DELIVERY:  Honorable Wayne Johnson, USBC/Central, 3420 Twelfth St., Bin 
beside Crtrm 304, Riverside CA 92501

8/12/2014 Laurie Verstegen /s/Laurie Verstegen
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This form is mandatory.  It has been approved for use by the United States Bankruptcy Court for the Central District of California. 

 

June 2012 F 9013-3.1.PROOF.SERVICE 

PROOF OF SERVICE (cont’d) 
 
1.  TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING (NEF):   
 
Lynda T. Bui (TR) 

trustee.bui@shbllp.com, C115@ecfcbis.com 
Lynda T. Bui (TR) on behalf of Trustee Lynda T. Bui (TR) 

trustee.ltranbui@shbllp.com, C115@ecfcbis.com 
Michael J Bujold on behalf of U.S. Trustee United States Trustee (RS) 

Michael.J.Bujold@usdoj.gov 
Merdaud Jafarnia on behalf of Creditor Ocwen Loan Servicing, LLC, its assignees and/or successors 

bknotice@mccarthyholthus.com, mjafarnia@mccarthyholthus.com 
Robert A Kumin on behalf of Creditor Hallmark Marketing Company, LLC 

rkumin@kuminlaw.com 
Robert A Kumin on behalf of Plaintiff Hallmark Marketing Company, LLC a Kansas limited liability 
company 

rkumin@kuminlaw.com 
Melissa Davis Lowe on behalf of Plaintiff Lynda T Bui 

mdavis@shbllp.com 
Melissa Davis Lowe on behalf of Trustee Lynda T. Bui (TR) 

mdavis@shbllp.com 
Anthony J Napolitano on behalf of Creditor California Bank & Trust 

anapolitano@buchalter.com, IFS_filing@buchalter.com 
Rosemary Nguyen on behalf of Interested Party Courtesy NEF 

bknotice@rcolegal.com 
Robert L Rentto on behalf of Creditor Hallmark Marketing Company, LLC 

rentto@sbcglobal.net 
Robert L Rentto on behalf of Plaintiff Hallmark Marketing Company, LLC a Kansas limited liability 
company 

rentto@sbcglobal.net 
Leonard M Shulman on behalf of Plaintiff Lynda T Bui 

lshulman@shbllp.com 
Leonard M Shulman on behalf of Trustee Lynda T. Bui (TR) 

lshulman@shbllp.com 
Arthur F Stockton on behalf of Debtor Dan Louis Bernstein 

art@stocktonlawoffices.com, stockton.thornton@gmail.com 
Arthur F Stockton on behalf of Defendant Dan Louis Bernstein 

art@stocktonlawoffices.com, stockton.thornton@gmail.com 
Arthur F Stockton on behalf of Defendant Patricia Aileen Bernstein 

art@stocktonlawoffices.com, stockton.thornton@gmail.com 
Arthur F Stockton on behalf of Joint Debtor Patricia Aileen Bernstein 

art@stocktonlawoffices.com, stockton.thornton@gmail.com 
United States Trustee (RS) 
ustpregion16.rs.ecf@usdoj.gov 
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